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To the Honorable Wiliam Healy, Judge of the 
United States Court of Appeals for the Ninth 
Cirewt, and Wilham C. Mathes and Samuel L. 
Driver, Umted States District Judges, and as to 
the request for a heaving m bank To All of the 
Honorable Judges of the Umted States Court of 
Appeals for the Ninth Crrcwt: 


We solicit the Court’s special attention to this peti- 
tion for the reason that this is a case of first impres- 
sion, one of vital interest to the State of California 
because of its great impact upon its legislative proc- 
ess; that the Court’s decision is based upon a theory 
of law and fact never considered by the Court below, — 
never advanced by the appellant and never briefed 
by the parties. 

A rehearing and a hearing in bank is sought in a 
sincere belief that the opinion filed herein on the 30th 
day of June, 1950, is in error in law. 


GROUNDS FOR REHEARING. 
(The order of presentation has no relation to rela- 
tive importance. ) 

I. The Right Involved Was Not Freedom of 
Speech; It Was the Right to Petition the Cah- 
fornia Legislature. 

II. The Right to Petition the California Leg- 
islature Is Not One Secured to Appellant by the 
Constitution or Laws of the United States. 
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III. The Court Has Rewritten the Complaint 
to Charge Reprisal. 


IV. The Judiciary Has Not the Power to In- 
quire Into the Motives of the Legislative Branch 
of the Government. 


V. The State Legislators of California Are 
Exempt From Civil Liability. 


VI. The General Allegation of Malice and 
Intent Is Not Enough: 


VII. The Complaint Is Neither a Short Nor 
a Plain Statement of the Claim of Appellant. 


This is a case presenting fundamental questions of 
Constitutional law pertaining to the relationship be- 
tween the Federal and State Governments and to the 
respective powers of the Courts and the Legislature. 
This is a case of first impression in the following 
respects: 

This is the first case in which it has been held 
that the right to petition a state legislature is a 
right secured to the citizen by the Constitution of 
the United States. 


This is the first case in which it has been held 
that the lawfulness or unlawfulness of legislative 
acts depends solely upon the motive of the mem- 
bers of the legislature. 


This is the first case in which a citizen of a state 
who has exercised his right as a citizen of the 
state to petition a state legislature with respect 
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to a purely state matter has asked for and, by the 
ruling of this Court has obtained, the interven- 
tion of a United States Court to compel state leg- 
islators to justify their conduct and answer in 
damages for conduct in the performance of their 
lawful functions. 


ARGUMENT. 
vik 


THE RIGHT INVOLVED WAS NOT FREEDOM OF SPEECH; IT 
WAS THE RIGHT TO PETITION THE CALIFORNIA LEGISLA- 
TURE. 

The right of appellant, if any is here involved, was 
not the right of freedom of speech, it was rather the 
right to petition the legislature for redress of a 
grievance. 


The appellant cireulated the petition among mem- 
bers of the State Legislature only; he did not cireu- 
late it among members of the general public nor did he 
attempt to do so. He did not address nor attempt to 
address any group or public or private body. 

The rights are not one and the same. They are ex- 
pressed in different clauses of Amendment I to the 
Constitution of the United States and different sec- 
tions of the Constitution of the State of California. 


Amendment I of the Constitution of the United 
States provides: 

‘Amendment I—Freedom of Religion. Congress 

shall make no law respecting an establishment of 
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religion, or prohibiting the free exercise thereot ; 
or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to as- 
semble, and to petition the Government for a 
redress of grievances.”’ 


Article I, Sec. 9 of the Constitution of the State of 
California provides: 

‘Liberty of Speech and of the Press. Sec. 9. 
Every citizen may freely speak, write, and pub- 
lish his sentiments on all subjects, being responsi- 
ble for the abuse of that right; and no law shall 
be passed to restrain or abridge the liberty of 
speech or of the press. * * *”’ 


Article 1, Sec. 10 of the Constitution of the State of 
California provides: 
“Right to Assemble and to Petition. See. 10. 
The people shall have the right to freely assemble 
together to consult for the common good, to in- 
struct their representatives, and to petition the 
Legislature for redress of grievances.’’ 


The right to petition is distinct and separate from 
the right of assembly. 


We state as positively as it is possible to declare 
that there isn’t a scintilla of fact pleaded in this ease 
which relates to ‘‘Freedom of Speech’’, ‘‘ Equal Pro- 
tection of the Law’’, ‘‘Due Process of the Law’’, ‘‘In- 
fringement of Equal Privilege and Immunities as a 
Citizen of the United States’’. Hach is merely a phrase 
written in the complaint. ‘There remains but one thing, 
-and that is the right to petition the legislature for 
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redress of grievances. The Court held in this opinion 
that appellant exercised that right. This determination 
should have ended this case, because the claim for re- 
lief of appellant (as found by the Court) is based 
upon the interference with the exercise of a right 
which was actually exercised. 


a. 


RIGHT TO PETITION THE CALIFORNIA LEGISLATURE IS NOT 
ONE SECURED TO APPELLANT BY THE CONSTITUTION OR 
LAWS OF THE UNITED STATES. 

This point was urged to this Court in our brief. The 
present decision not only does not decide the point; 
it does not even refer to it. 


Although the right to petition is a fundamental one 
itis a right limited to the ‘‘citizen’’ not the individual. 
It is a fundamental right not conferred by either 
the Constitution of the United States or of the State 
of California but rather secured to the citizens of 
each sovereign by the Constitutions thereof. 

Umted States v. Crukshank, 92 U.S. 542, 552. 


Being an attribute of ‘‘citizenship’’ it necessarily 
follows that the right of a citizen of the United States 
to petition his government differs from the right of a 
citizen of the State of California to petition the legts- 
lature. 


Hence the right of a citizen of California to peti- 
tion the State Legislature is not one secured to him 
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by the Constitution or laws of the United States and 
is subject only to State jurisdiction. 
Umted States v. Cruikshank, supra, p. 551. 


It is only the right to petition the United States 
Government which being an attribute of national cit- 
izenship is secured and protected by the Constitution 
of the United States. 

Umted States v. Cruikshank, supra. 


See also 
Crandall v. Nevada, 73 U.S. 35, 44. 


There is nothing to the contrary to be found in 
Hague v. Committee for Industrial Organization, 307 
U.S. 496, 59 8S. Ct. 954, for there the assemblies sought 
to be eliminated were for the purpose of discussing 
National rather than State legislation. 

‘The question now presented is whether freedom 
to disseminate information concerning the provi- 
sions of the National Labor Relations Act, to 
assemble peaceably for discussion of the Act, and 
of the opportunities and advantages offered by it, 
is a privilege or immunity of a citizen of the 
United States secured against State abridgment 
by Section 1 of the Fourteenth Amendment; and 
whether R.S. Sec. 1979 and Section 24(14) of the 
Judicial Code afford redress in a federal court 
for such abridgment. This is the narrow question 
presented by the record, and we confine our deci- 
sion to it, without consideration of broader issues 
which the parties urge.”’ 


We respectfully submit that the present decision is 
in conflict with the reasoning, holding and cases cited 
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by this Court in its opmion in Hardyman ct al. v. 
Collins et al., decided May 29, 1950. 


The Fourteenth Amendment is the Constitutional 
authority for the Civil Rights Acts; the extent of their 
application is limited by the scope of the Amendment. 

Umted States v. Cruikshank, supra. 


Not only is the right to petition the State Legisla- 
ture not one of the rights set out in the Bill of Rights, 
but it is also true that the due process clause of the 
Fourteenth Amendment did not require the State to 
give to its citizens all the rights secured to the citizen 
of the United States by the Bill of Rights. 


These rights are many, here are a few: 
Right to trial by jury in a State Court. 
Tompsett v. Ohio, 146 Fed. (2d) 95. 


Freedom from utireasonable searches and seizures. 
United States v. Crosby, 1 Hughes 448, Fed. 
case No. 14,893. 


Right to indictment by Grand Jury. 
Maxwell v. Dow, 176 U.S. 581. 
Prohibition against self-incrimination. 
Adamson v. California, 332 U.S. 46, 67 S. Ct. 
VON. 


Right to be charged by indictment in felony cases. 
Hurtado v. California, 110 U.S. 516. 


The political relation between the State and its citi- 
zens is free from federal interference. Such freedom — 
is essential in preserving the balance between the na- 
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tional and state power. As stated in the Adamson case, 
supra, at pages 1675 and 1676: 
‘The reasoning that leads to those conclusions 
starts with the unquestioned premise that the Bill 
of Rights, when adopted, was for the protection 
of the individual against the federal government 
and its provisions were inapplicable to similar 
actions done by the states. Barron v. Baltimore, 7 
Pet. 243, 8 L. Ed. 672; Feldman v. United States, 
322 U.S. 487, 490, 64 8. Ct. 1082, 1283, 88 L. Ed. 
1408, 154 A.L.R. 982. With the adoption of the 
Fourteenth Amendment, it was suggested that the 
dual citizenship recognized by its first sentence, 
secured for citizens federal protection for their 
elemental privileges and immunities of state cit- 
izenship. The Slaughter-House cases decided, con- 
trary to the suggestion, that these rights, as privi- 
leges and immunities of state citizenship, re- 
mained under the sole protection of the state 
governments. This Court, without the expression 
of a contrary view upon that phase of the issues 
before the Court, has approved this determina- 
tion. Maxwell v. Bugbee, 250 U.S. 525, 537, 40 
S. Ct. 2, 5, 63 L. Ed. 1124; Hamilton v. Regents, 
293 U.S. 245, 261, 55 S. Ct. 197, 203, 79 L. Ed. 
343. This power to free defendants in state trials 
from self-incrimination was specifically deter- 
mined to be beyond the scope of the privileges 
and immunities clause of the Fourteenth Amend- 
ment in Twining v. New Jersey, 211 U.S. 78, 
91-98, 29 S. Ct. 14, 16-19, 53 L. Ed. 97. “The privi- 
lege against self-incrimination may be withdrawn 
and the accused put upon the stand as a witness 
for the state.’ The ‘wining case likewise disposed 
of the contention that freedom from testimonial 
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compulsion, being specifically granted by the Bill 
of Rights, is a federal privilege or immunity that 
is protected by the Fourteenth Amendment 
against state invasion. This Court held that the 
inclusion in the Bill of Rights of this protection 
against the power of the national government did 
not make the privilege a federal privilege or im- 
munity secured to citizens by the Constitution 
against state action. Twining v. New Jersey, 
supra, 211 U.S. at pages 98, 99, 29 S.Ct. at page 
19, 53 L. Ed. 97; Palko v. Connecticut, supra, 302 
U.S. at page 328, 58 8S. Ct. at page 153, 82 L. Ed. 
288. After declaring that state and national 
citizenship co-exist in the same person, the Four- 
teenth Amendment forbids a state from abridging 
the privileges and immunities of citizens of the 
United States. As a matter of words, this leaves 
a state free to abridge, within the limits of the 
due process clause, the privileges and immunities 
flowing from state citizenship. This reading of the 
Federal Constitution has heretofore found favor 
with the majority of this Court as a natural and 
logical interpretation. It accords with the consti- 
tutional doctrine of federalism by leaving to the 
states the responsibility of dealing with the privi- 
leges and immunities of their citizens except those 
inherent in national citizenship. It is the construe- 
tion placed upon the amendment by justices whose 
own experience had given them contemporaneous 
knowledge of the purposes that led to the adop- 
tion of the Fourteenth Amendment. This construe- 
tion has become embedded in our federal system 
as a functioning element in preserving the bal- 
ance between national and state power.’’ 
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Except as limited by the Fifteenth Amendment the 
State has complete power over suffrage. As stated in 
Gunn v. United States, 238 U.S. 347, 35 S. Ct. 926, 


930. 


‘‘Beyond doubt the Amendment does not take 
away from the state governments in a general 
sense the power over suffrage which has belonged 
to those governments from the beginning, and 
without the possession of which power the whole 
fabric upon which the division of state and na- 
tional authority under the ‘Constitution and the 
organization of both governments rest would be 
without support, and both the authority of the 
nation and the state would fall to the ground. In 
fact, the very command of the Amendment recog- 
nizes the possession of the general power by the 
state, since the Amendment seeks to regulate its 
exercise as to the particular subject with which it 
deals.’’ 

Cf. Breedlove v. Suttles, 302 U.S. 277, 58 S. Ct. 


205. 


The cases dealing with national as contrasted with 
State elections should not ‘be confused. Those involve 
an entirely different principle namely, that the federal 
government has exclusive control, should it choose to 
exercise it, over the relation between the federal gov- 
ernment and its citizens which it may protect from 
state interference. 


Likewise the right to become a candidate for a state 
office is a right or privilege of state not national citi- 
zenship and is not secured a person by the Constitu- 
tion of the United States. 


Snowden v. Hughes, 321 U.S. 1, 648. Ct. 397, 
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IT. 


THE COURT HAS REWRITTEN THE COMPLAINT 
TO CHARGE REPRISAL. 

The Court’s opinion is based upon the concept that 
the complaint states a claim for relief for damages 
for reprisal, punishment and oppression the conse- 
quence of appellant’s having exercised his right of 
freedom of speech. This appears from the affirmative 
finding in the opinion which conforms to the record 
that: 


‘True, the Committee did not prevent him from 
exercising his right; he did succeed in making 
his message public.’’ (Page 5, paragraph 3.) 


and the statement: 


‘‘Appellant is entitled not only to exercise the 
right but to be protected against official reprisal 
for having exercised it. And considering his 
pleading as a whole it is rationally possible to 
believe that the Committee purposely undertook, 
under an appearance of regularity, to intimidate, 
punish and oppress him for having done what 
he did.”’ 


The complaint itself is not only barren of any alle- 
gations of reprisal or of punishment or oppression 
(even the words ‘‘punish and oppress’’ appear in the 
opinion alone and not in the pleading) but it affirma- 
tively appears that it is the gravamen of the appel- 
lant’s complaint that it was the purpose of the Com- 
mittee to deprive him of the right of petitioning the 
legislature and that he was so deprived. 
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The purpose of the Committee hearing is set out 
in paragraph 7 of the complaint (Transcript p. 6) 
as follows: 

‘Said hearing of the Tenney Committee on Janu- 
ary 29, 1949, was held, as was known to all de- 
fendants, for the purpose and object of suppress- 
mg the criticism of plaintiff in his circulated 
petition and the charges therein directed against 
the Tenney Committee and the individual de- 
fendants, to the end that said Committee should 
obtain the appropriation of funds requested from 
the California legislature.’’ (Italics added) 


The motive and intent are alleged in paragraph 13 
of the complaint (Transcript p. 10, Court’s opinion 
p. 4, paragraph 2) as follows: 

‘The acts of defendants above set forth were 
done or participated in by said defendants with 
malice and intent to intimidate and silence plain- 
tiff and deter and prevent him from effectively 
exercising his constitutional rights of free speech 
and to petition the Legislature for redress of 
grievances, and also to deprive him of the equal 
protection of the law, due process of law, and of 
the enjoyment of equal privileges and immunities 
as a citizen of the United States under the law, 
and so did intimidate, silence, deter and prevent 
and deprive plaintiff.’’ (Italics added) 


The purpose and intent appear to have been to 
deter and prevent appellant from effectively exercis- 
ing his right to petition the legislature of the State of 
California. One cannot deter or prevent an accom- 
plished act, the pleader referred to future contem- 
plated acts. 
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Of the words ‘‘intimidate, punish, and oppress’”’ 
appearing in the Court’s opinion as ‘‘rationally pos- 
sible to believe’’ with respect to the Committee’s pur- 
pose only the word ‘‘intimidate’’ appears in the com- 
plaint and there it was used to allege a purpose to 


‘‘silence’’ plaintiff. 


That such was the pleader’s theory is hkewise dem- 
onstrated not only by his failure to cite the case 
relied upon by the Court for support of this doctrine, 
namely the case of Bomar v. Keyes, but also by his 
initial and continued reliance upon the theory that 
appellant was denied constitutional rights because of 
the unconstitutionahty of the Committee itself. 

It is very apparent that the complaint was inspired 
by the hope that the Supreme Court of the United 
States might hold the Congressionally created Com- 
mittee on Un-American Activities unconstitutional. 
(In this connection note Paragraph 11 of Brand- 
hove’s complaint and Brandhove’s application to the 
Supreme Court for release on a Writ of Habeas 
Corpus. ) 


Shortly before or about the time of the filing of the 
complaint the Circuit Courts of the United States 
upheld the constitutionality of the Congressional Com- 
mittee on Un-American Activities and the Supreme 

tourt refused to disturb said holdings. 


Thus the decision upholding the complaint on the 
theory that reprisal may constitute an interference 
with a constitutional right was 
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(1) Not urged to nor passed upon by the lower 
Court, whose decision is being reviewed ; 


(2) Not briefed by either party to this Court. 


This is a far different case than Bomar v. Keyes, 


supra. There the reprisal was taking away a job. 


What does the reprisal consist of here? The lawful 
convening of a committee; the Jawful subpoenaing of 
a witness. After that everything that occurred re- 
sulted from the conduct of Brandhove at the com- 
mittee hearing. Brandhove’s contempt was an inter- 
vening act which broke a causal connection between 
circulating the petition and what transpired in the 
committee meeting after his flagrant contempt. 


IV. 


THE JUDICIARY HAS NOT THE POWER TO INQUIRE INTO THE 
MOTIVES OF THE LEGISLATIVE BRANCH OF THE GOVERN- 
MENT. 

The Court in its opinion conceded that the acts of 
the Committee were lawful and that they were con- 
ducted in a lawful manner. It is admitted that the 
appellant was not deprived of his right to petition the 
State Legislature. Therefore to spell out a claim for 
relief on behalf of the appellant the Court necessarily 
and in apparent reliance upon the Bomar case held 
that a claim for rehef would be stated if the lawful 
acts of the Committee were the result of malice and to 
effectuate an intent to punish and oppress appellant 
for having exercised his right. Thus, the existence or 
non-existence of a claim for relief on the part of ap- 
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pellant depends upon the motive and intent of the 
Committee. It is therefore respectfully submitted that 
there can be no claim for relief which depends upon 
the existence or non-existence of such a motive in a 
legislative committee because it is not within the 
power of this Court to inquire into that motive. 


On the basis of the authorities cited by appellees in 
their brief part I, subdivision 3 thereof, pages 18 and 
19 the creation of the committee was within the con- 
stitutional powers of the legislature. 


It has been held uniformly in the many cases to be 
hereinafter cited that the Federal Courts have no 
power to inquire into the motives of committees cre- 
ated by Congress once it has been determined that 
the committees were created within the constitutional 
powers of the Congress and the scope of the inquiry 
of the Committee did not exceed the limits set by a 
possible legislative purpose. 


If it be suggested that the cases to be cited are 
dissimilar because they do not involve the Civil Rights 
Acts it. should be noted at the outset that the Court 
in this case and the Courts in the cases to be cited 
were all asked to find the action of the committees 
unconstitutional because their actions infringed upon 
the right of individuals secured by the Furst Amend- 
ment of the Constitution. 


In the cases to be cited the prohibitions of the 
First Amendment were applied directly, that 1s, to the 
direct action of Congress. In this case the prohibi- 
tions of the First Amendment are still sought to be 
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applied not directly but by virtue of the provisions 
first of the Fourteenth Amendment and secondly, of 
the Civil Rights Acts. Thus, the power of this Court 
to inquire into the motives of the legislative Com- 
mittee is no greater than the power of this or the 
other Federal Courts to inquire into the motives of 
the committees created by Congress. 


In Dennis v. United States, 171 F. (2d) 986, 988, the 
Court stated : 

“Once the rule has been established that the crea- 
tion of the Committee was within the constitu- 
tional powers of the Congress (as has been well 
established by the three cases noted supra), it 1s 
neither the business nor the prerogative of this 
court or any other court to pass upon either the 
wisdom of Congress in setting up the Committee, 
the private or public character of members of the 
Committee or the propriety of the procedure of 
the Committee unless it transgress the authority 
committed to it by the Congress under the Con- 
stitution.’’ 


In the case of Misler v. United States, 170 EF. (2d) 
273, 278, the Court stated: 


‘‘During the course of the trial defense counsel 
sought to introduce evidence to show that the 
Committee’s real purpose in summoning appel- 
lant was ‘to harass and punish him for his po- 
litical beliefs * * * and that the Committee acted 
for ulterior motives not within the scope of its or 
Congress’ powers.’ The lower court properly re- 
fused to admit such evidence, on the ground that 
the court had no authority to scrutinize the mo- 
tives of Congress or one of its committees.’’ 
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Although the Court did not cite any authority for 
the propositions quoted above the Court will observe 
that both the Dennis and Kisler cases were decided by 
the United States Court of Appeals, District of Co- 
lumbia and in both cases the Court consisted of Asso- 
ciate Justices Clark, Prettvman and Proctor. Previ- 
ous to the decision of the Court in the Dennis and 
Nisler cases the same Court with Associate Justices 
Clark, Prettyman and Edgerton had decided the case 
of Barsky v. Umted States, 167 F. (2d) 241, in which 
case the Court stated: 

‘‘Appellants press upon us representations as to 
the conduct of the Congressional Committee, criti- 
cal of its behavior in various respects. Eminent 
persons have stated similar views. But such 
matters are not for the courts. We so held in 
Townsend v. Umted States, citing Hearst v. 
Black. The remedy for unseemly conduct, if any, 
by Committees of Congress is for Congress, o1 for 
the people; it is pohtical and not judicial. ‘It 
must be remembered that legislatures are ultimate 
guardians of the liberties and welfare of the 
people in quite as great a degree as the courts.’ 
The courts have no authority to speak or act upon 
the conduct by the legislative branch of its own 
business, so long as the bounds of power and per- 
tinency are not exceeded, and the mere possibility 
that the power of inquiry may be abused ‘affords 
no ground for denying the power.’ The question 
presented by these contentions must be viewed in 
the light of the established rule of absolute im- 
munity of governmental officials, Congressional 
and administrative, from lability for damage 
done by their acts or speech, even though know- 
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ingly false or wrong. The basis of so drastic and 
rigid a rule is the overbalancing of the individual 
hurt by the pubhe necessity for untrammeled 
freedom of legislative and administrative activity, 
within the respective powers of the legislature 
and the executive.’’ 


In the Townsend case cited by the Court (Townsend 
vu. Untted States, 95 F. (2d) 352 at page 361), the 
Court stated: 

‘“Because a witness could not understand the 
purpose of cross-examination, he would not be 
justified in leaving a courtroom. The orderly 
processes of judicia] detemination do not permit 
the exercise of such discretion by a witness. The 
orderly processes of legislative inquiry require 
that the committee shall determine such questions 
for itself. Within the realm of legislative discre- 
tion, the exercise of good taste and good judgment 
in the cxamination of witnesses must be entrusted 
to those who have been vested with authority to 
conduct such investigations. Hearst v. Black, 66 
App. D.C. 313, 87 F.2d 68. A witness may exer- 
cise his privilege of refusing to answer questions 
and submit to a court the correctness of his judg- 
ment in so doing, but in the event he is mistaken 
as to the law it is no defense, for he is bound 
rightly to construe the statute. Sinclair v. United 
States, supra, 279 U.S. 263, at page 299, 49 S.Ct. 
268, 273, 73 L..id. 692. Beyond this, he must con- 
form to the procedure of the committee and re- 
spond to its questions. McGrain v. Daugherty, 
supra, 273 U.S. 135, at pages 175, 176, 47 S.Ct. 
319, 329, 71 L.Jéd. 580, 50 A.L.R. 1. He cannot be 
heard to plead justification and, hence, lack of 
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willfulness in defiantly leaving a hearing because 
he does not like the questions propounded to him 
—remedy by objection and refusal to answer both 
being open to him.’’ (Italics added.) 


In the case of Hearst v. Black, also cited by the 
Court in the Barsky case (Hearst v. Black, 87 F. (2d) 
68 at pages 71 and 72), the Court stated: 

“The prayer of the bill is that the committee be 
restrained from keeping the messages or making 
any use of them or disclosing their contents. In 
other words, that if we find that the method 
adopted to obtain the telegrams was an invasion 
of appellant’s legal rights, we should say to the 
committee and to the Senate that the contents 
could not be disclosed or used in the exercise by 
the Senate of its legitimate functions. We know 
of no case in which it has been held that a court 
of equity has authority to do any of these things. 
On the contrary, the universal rule, so far as we 
know it, is that the legislative discretion im dis- 
charge of its constitutional functions, whether 
rightfully or wrongfully exercised, is not a subject 
for judicial interference. 


The Constitution has lodged the legislative power 
exclusively in the Congress. If a court could say 
to the Congress that it could use or could not use 
information in its possession, the independence of 
the Legislature would be destroyed and the con- 
stitutional separation of the powers of govern- 
ment invaded. Nothing is better settled than that 
each of the three great departments of govern- 
ment shall be independent and not subject to be 
controlled directly or indirectly by either of the 
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others. ‘This separation and the consequent ex- 
clusive character of the powers conferred upon 
each of the three departments is basic and vital— 
not merely a matter of governmental mechanism.’ 
Springer v. Philippine Islands, 277 U.S. 189, 201, 
48 S.Ct. 480, 482, 72 L.Ed. 845.’’ (Italics added.) 


Among the cases relied upon by the Court in the 
Hearst case was the case of Alpers v. San Francisco 
(Cireuit Court, Northern District, California, 1887), 
32 Fed. 503, in which in an opinion by Circuit Justice 
Field it was stated: 

‘The difficulty presented in the case before us 
is that the application to enjoin the passage of 
any resolution, order, or ordinance, which may 
tend to impair the obligation of the contract, is 
an application to enjoin a legislative body from 
the exercise of legislative power, and to enjoin 
the exercise of such power is not within the juris- 
diction of a court of equity. This no one will 
question as applied to the power of the legisla- 
ture of the state. The suggestion of any such 
jurisdiction of the court over that body would 
not be entertained for a moment. The same ex- 
emption from judicial interference apples to all 
legislative bodies, so far as their legislative das- 
cretion extends. Municipal corporations are in- 
strumentalities of the state for the more con- 
venient administration of local affairs, and for 
that purpose are invested with certain legislative 
power. In the exercise of that power, upon the 
subjects submitted to their jurisdiction, they are 
as much beyond judicial interference as the legis- 
lature of the state. The courts cannot im the one 


22 


ease forbid the passage of a law nor in the other 
the passage of a resolution, order, or ordinance. 
If by either body, the legislature or the board 
of supervisors, an unconstitutional act be passed, 
its enforcement may be arrested. ‘The parties 
seeking to execute the invalid act can be reached 
by the courts, while the legislative body of the 
state, or of the municipality, in the exercise of 
its legislative discretion, 1s beyond their jurisdic- 
tion. The fact that in either case the legislative 
action threatened may be in disregard of consti- 
tutional restraints, and impair the obligation of 
the contract, as alleged in this case, does not af- — 
fect the question. It is legislative discretion 
which is exercised, and that discretion, whether 
rightfully or wrongfully exercised, is not subject | 
to interference by the judiciary.’’ (Itahes added.) 


. 


Another case relied upon by the Court in the Hearst 
case was the case of New Orleans Water Works Co. 
v. City of New Orleans, 164 U.S. 483, 17 S. Ct. 161, 
in which it was stated in an opmion by Justice Harlan 
at page 169: 

‘Tf it be said that a final decree against the city, 
enjoining it from making such grants in the fu- 
ture, will control the future action of the city 
council of New Orleans, and will, therefore, tend 
to protect the plaintiff in its rights, our answer 
is that a court of equity cannot properly inter- 
fere with, or in advance restrain, the discretion 
of a municipal body while it is in the exercise 
of powers that are legislative in their character. — 
Tt ought not to attempt to do wmdirectly what tt 
could not do directly. In view of the adjudged 
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cases, it cannot be doubted that the legislature 
may delegate to municipal assemblies the power 
of enacting ordinances that relate to local mat- 
ters, and that such ordinances, if legally enacted, 
have the force of laws passed by the legislature 
of the state, and are to be respected by all. But 
the courts will pass the line that separates judi- 
cial from legislative authority if by any order, 
or in any mode, they assume to control the dis- 
eretion with whieh municipal assemblies are in- 
vested when deliberating upon the adoption or 
rejection of ordinances proposed for their adop- 
tion.’’ (Italics added.) 


The Court in the Barsky case also relied upon the 
historical case of McGrain v. Daugherty, 273 US. 
135, 47 S. Ct. 319. 


At page 329 the Court clearly held that even the 
abusive and oppressive use of the power of inquiry 
by a Congressional Committee affords no ground for 
denying the power and that the relief to be afforded 
an individual who is subject to such oppressive and 
abusive use of the power consists of the right to re- 
fuse to answer such questions or to the right of Writ 
of Habeas Corpus if he is incarcerated for refusing 
to do so. The Court stated in this connection: 

‘“The contention is earnestly made on behalf of 
the witness that this power of inquiry, if sus- 
tained, may be abusively and oppressively ex- 
erted. If this be so, it affords no ground for 
denying the power. The same contention might 
be directed against the power to legislate, and of 
course would be unavailing. We must assume, 
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for present purposes, that neither house will! be 
disposed to exert the power beyond its proper 
bounds, or without due regard to the rights of 
witnesses. But if, contrary to this assumption, 
controlling limitations or restrictions are disre- 
garded, the decisions in Kilbourn v. Thompson 
and Marshall v. Gordon point to admissible meas- 
ures of relief. And it is a necessary deduction 
from the decisions in Kilbourn vy. Thompson and 
In re Chapman that a witness nghtfully may 
refuse to answer where the bounds of the power 
are exceeded or the questions are not pertinent 
to the matter under inquiry.”’ 


In the McGrain v. Daugherty case the Court cited 
as one of the authorities the case of Marshall v. Gor- 
don, 243 U.S. 521, 37 8.Ct. 448, where the Court in 
determining the extent of the legislative power to 
punish for contempt in a case which was similar to 
the one at bar inasmuch as it arose out of an irritat- 


ing and ill-tempered statement addressed to Congress | 


in a letter, the Court stated with respect to the power 

of Congress to punish for a contempt for an obstruc- 

tion of the exercise of the legislative power: 
‘‘And of course in such case, as in every other, 
unless there be manifest an absolute disregard 
of discretion and a mere exertion of arbitrary 
power coming within the reach of constitutional 
limitations, the exercise of the authority is not 
subject to judicial interference.”’ 


It thus seems to be clearly established that the 


ederal Courts do not have the power to inquire into 
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the motives of the legislative departments of the Fed- 
eral or of the State Governments; that the power of 
the Court in this case can be no greater than the 
power of the Courts to inquire into the motives of 
the Congressional Committees for the only justifica- 
tion for such inquiry would be the appheation of the 
provisions of the First Amendment to the Constitu- 
tion of the United States in the one case directly 
and in the other case by virtue of the provisions of 
the Fourteenth Amendment and the Civil Rights Acts 
and the Fourteenth Amendment and the Civil Rights 
Acts can do no more than apply the provisions of the 
First Amendment to the acts of the State and it is 
apparent from the foregoing authorities that the 
fundamental requirement of a separation of powers 
has precluded the inquiry by the judiciary into the 
motives of the legislative branch of the government. 


It is apparent from the decision that the Court 
below relied heavily upon the decision in the Hisler 
and Denms cases. The Misler case and the Barsky 
case state flatly that the judicial power may not be 
used to scrutinize the motives of the committee. This 
Court has held that this committee acted in a lawful 
manner, but that its motives when inquired into may 
give rise to a claim for relief under the Civil Rights 
Acts. Thus the effect of the holding here is in direct 
conflict with the holding in the cases cited. The pur- 
pose of the investigation of Un-American Activities 
of necessity involves freedom of the press, freedom 
of speech, freedom to assemble, and when the speech 
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and the writing and the assemblage of people engaged 
in un-American activities are hereafter to be the sub- 
ject matter of an investigation by a lawfully consti- 
tuted committee, exercising constitutional powers to 
do such investigating, those investigating must face 
a claim for damages under the Civil Rights Acts upon 
the bare declaration that the act committed is in re- 
prisal for having exercised free speech, freedom of 
the press, and the freedom to assemble because the 
witness claimed malice. That is the holding of this 
Court, for this Court holds that the motives which 
prompt a legislative body, acting through a commit- 
tee (but why not the Legislature itself?), may be 
scrutinized by the judicial branch of the government. 
The republican form of government does not contem- 
plate this power in the judiciary. 


We urged this point strongly to the lower Court 


and to this Court. The present decision passes this 
point, that goes to a ‘‘basic and vital’’ power of a 
Legislature to act independently of the judiciary on 
matters within the scope of the Legislature’s power, 
without discussion or even comment. 


We respectfully urge that the Legislature of the — 


State of California is entitled to have this point de- 


termined. It is vital to its own existence, and thus 


we request a hearing in bank. 


rag 


V. 


THE STATE LEGISLATORS OF CALIFORNIA ARE EXEMPT 
FROM CIVIL LIABILITY. 

Section 4 of Article TV of the Constitution pro- 
vides, among other things, as follows: 

‘“The United States shall guarantee to every state 
in this Union a republican form of government * * *.”’ 
As part of a republican form of government it is 
unquestioned ‘‘that all of the powers entrusted to 
government, whether state or national, are divided 
into three grand departments, the executive, the legis- 
lative and the judicial.’’ The privileges secured to 
members of the legislative body, both state and fed- 
eral, by which they are exempt from civil responsi- 
bility for their acts, resulting from the nature and 
in the execution of their office, are definite and posi- 
tive. ‘The leading case on this subject is Aulbourn v. 
Thompson, 103 U.S. 168. The discussion on this in- 
teresting subject starts on page 201. In reading this 
case, we suggest that the language of Mr. Chief Jus- 
tice Parsons, quoted with approval, be considered. 
Again with approval, the Supreme Court quotes the 
following : 


“Mr. Justice Story (sect. 866 of his Commen- 
taries on the Constitution) says: ‘The next great 
and vital privilege is the freedom of speech and 
debate, without which all other privileges would 
be comparatively unimportant or ineffectual. This 
privilege also is derived from the practice of the 
British Parliament, and was in full exercise in 
our colonial legislation, and now belongs to the 
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legislation of every State in the Union as matter 
of constitutional right.’ ”’ 


See, also: 
Collins v. Riley, 24 Cal. (2d) 912, 915; 
Ex parte McCarthy, 29 Cal. 395; 
Hearst v. Black, supra; 
Umted States v. Bryan, 72 F. Supp. 58; 
Cochran v. Couzens, 42 F. (2d) 783; 
Spalding v. Vilas, 161 U.S. 488. 


We urge to the Court: 

1. That a member of the State Legislature of 
California is Immune from civil lability for acts done 
during the performance of his legislative duty. 


2, That when this Court determines that the meet- 
ing was within the power of the Committee to call 
and that the subpoenaing of Brandhove was within 
its power, state legislators are immune from civil lia- 
bility for their acts during the course of the meetings 
lawfully held. 


3. That the rght of Brandhove stems from a stat- 
ute; the 1mmunity of the Legislature stems from the 
Constitution. Under these circumstances the consti- 
tutional rights of the legislators are paramount. 


4, That a construction of the Civil Rights Act as 
paramount to the right of members of the State 
Legislature derived from the Constitution of the 
United States would be unconstitutional and void. 
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VI. 


THE GENERAL ALLEGATION OF MALICE AND 
INTENT IS NOT ENOUGH. 

As a matter of pleading it is submitted the allega- 
tions with respect to the motive or intent of the Com- 
mittee are general allegations and are not supported 
by the specific facts pleaded. 


The Court apparently beheves that the rule to be 
applied is that the specific facts alleged need only 
tend to support the general allegation, for ge Court 
stated at page 4 of its opinion: 


‘“The conclusions are of ultimate fact and some 
of them appear not to be without a measure of 
support in the circumstances disclosed.’’ 


This holding is in direct conflict with the rule in 
cases of this kind that the general allegation of malice 
and intent must be substantiated by specific facts 
pleaded and that the Court will examine the com- 
plaint with meticulous care to determine that this is 
done. 

Gibson v. Reynolds, 172 F. (2d) 95 (cited with 
approval in Dodez v. Wegandt, 173 Fed. 
967). 


The Gibson case, supra, was an action brought by 
a Jehovah witness against the members of a local 
draft board, the Selective Service Appeal Board, the 
State Director of Selective Service for Arkansas and 
his assistant, the chief of the legal division for the 
Arkansas State Directors seeking damages for al- 
leged improper classification of appellant under the 
Selective Training and Service Act of 1940. The com- 
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plaint, one for damages under the Civil Rights Act 
as well as for malicious prosecution, was dismissed 
on motion on the ground that the appellees in classi- 


fying appellant were acting within the scope of their — 


authority and duty imposed and conferred upon them 
by the Selective Service Act and were not subject to 
a civil action for damages on account of such acts. 


It was in connection with such allegations relating 
to the malice of the defendants that the Court made 
the following statement which seems particularly ap- 
plicable to this case: 

“We do not scrutinize with meticulous nicety 
the allegations of a complaint when appraising 
its sufficiency on motion to dismiss. The contrary 


is the established rule. Dennis v. Village of Tonka | 


Bay, 8 Cir., 151 F.2d 411, and cases there cited. 


But when a litigant contends that the factual — 


allegations of his complaint demonstrate that a 
group of public officers, presumed to have done 
their duty, were guilty of such wanton, spiteful, 
malicious prejudice that their acts, ostensibly 
done in the performance of their statutory duties, 
were therefore not acts done ‘in relation to or 
connected with’ those duties but were in fact 
vengeful acts committed for the purpose of per- 
sonally injuring the litigant, the reviewing court 
must examine those factual allegations with me- 
ticulous care to determine whether such a case 1s 
stated,’’ (Italics added.) 


The Court here not only did not apply this rule 
but on the contrary indicated that it was satisfied 
with the general allegation of malice and intent. It 
did not examine the other allegations with meticulous 
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eare to see that they supported the general allegation 
and the language of the opinion indicates that it did 
not. 

The gravamen of the appellant’s claim for relief 
appears to be in paragraph 13. The first part charges: 
The acts of defendants above set forth were done or 
participated in by said defendants with: (1) malice; 
(2) intent to prevent him from exercising his consti- 
tutional rights of free speech and to petition the 
Legislature for redress of grievances; (3) and also 
to deprive him of, and here is alleged phrases from 
the Constitution which has no relation whatsoever to 
any facts pleaded in the complaint. 


In respect to number 2 above, the Court has held 
in its opinion and the pleading shows on its face that 
he was not silenced and that he did exercise and was 
not actually interfered with in the exercise of this 
right. It appears implicit in this decision that if the 
motive of the committee was malicious the appellant 
has a claim for relief and that there was malice as 
a matter of law. 


There can be no malice where a lawful act is in- 
volved and the means employed are lawful. 

‘“Mahece in law exists where a wrongful act is 
intentionally done without just cause or excuse, 
but since malice in law is predicated on the doing 
of an unlawful act or the doing of a Jawful act 
in an unlawful manner, it cannot exist where the 
thing done is lawful and the means employed are 
lawful.’’ 


o4 C.S.S. 915. 
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This Court recognizes that the subpoena issued was 
lawful; the hearing held was lawful, and at the time 
of the hearing there existed within the committee © 
power to hold the meeting. This is true under the 
law of California and is recognized in the present 
decision of this Court. Brandhove was in open de- © 
fiance and contempt of the committee at the very 
commencement of the hearing. It must be borne in 
mind he was permitted by the committee to present 
and make part of the record the inflammatory peti- 
tion which he had already circulated in the Capitol 
of Sacramento until the Legislature adjourned. If 
we read the opinion of the Court correctly, it appears 
they frown on the fact that two of the defendants in 
this case sent telegrams to district attorneys in San 
Francisco and Alameda County, suggesting that they 
act against Brandhove, or impanel a Grand Jury for 
that purpose. Can there be any question that this is 
lawful? It would seem to be completely in accordance 
with their duties as State Legislators. 


After the hearing was completed as to Brandhove 
and after his open defiance of the committee was 
manifested, the chairman of the committee read into 
the record what has been called a false criminal rec- 
ord of Brandhove. ‘The Court condemns this act. But 
the question arises whether this act can give rise to 
a cause of action under the Civil Rights Statute. This 
Court, scrutinizing this act, condemns it; but no con- 
stitutional right of this plaintiff was infringed. The 
committee had no power to punish Brandhove; it had 
no power resembling the act of the Board of Educa- 
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tion in the Bomar v. Keyes case. It could certainly 
have had no effect on the man for when he left the 
hearing chambers he could go out and make all the 
speeches he desired to make and to continue to pre- 
sent his petition to anyone in the State Capitol. In 
his pleading he makes no claim that he intended to 
purstie any course of future action which was inter- 
fered with. The complaint on its face shows the ap- 
pellant was represented by counsel; that he was not 
timid but bold. 


Consider the effect of the act condemned by this 
Court. If it gives rise to a cause of action under 
the Civil Rights Act, is a State Prosecutor subject 
to a claim for civil damages if he introduces incom- 
petent evidence against a defendant who had recently 
been engaged in petitioning Congress or making pub- 
lic speeches? This Court, in reconstructing the cause 
of action of the plaintiff, has created a mantle of 
immunity which may be donned by any person, and 
particularly persons engaged in subversive activities, 
and thus stultify orderly law and process of law. 


The rioter engaged in the so-called exercise of his 
right of free speech, who breaks a window or com- 
mits an assault, in this decision has created for him 
a claim for relief under the Civil Rights Act if he 
alleges his subsequent arrest was as an act of reprisal 
for having exercised the right of free speech. 


We respectfully submit that the deprivation of the 
right to work, which actually occurred as a result of 
the action of the Board of Education, is a far differ- 
ent case than an error committed in the admission of 
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evidence at a hearing in a legislative committee dis-— 


charging a legislative function in a lawful manner. | 


The importance of this subject, that of creating a 
claim for relief on the theory of reprisal when a 
State Legislative Committee is involved, we respect- 
fully submit should be re-examined and the Court, 
we request, should permit the re-examination before 
this Court in bank. 


VII. 


THE COMPLAINT IS NEITHER A SHORT NOR A PLAIN 
STATEMENT OF THE CLAIM OF APPELLANT. 


The general rules of pleading of the Federal Rules 
of Civil Procedure require a short and plain state- 
ment of the claim showing that the pleader is entitled 
to relief. 

Rule 8(a) (2) Fed. Rule Civ. Procedure. 

The complaint is neither a short statement nor a 
plain statement. Seventy-two pages of the ‘Transcript 
of Record are required to set out the complaint. That 


the Court recognized that the complaint is not short — 


appears from the statements of the Court: 


On page 2 there appears the statements: 
‘The complaint incorporates an extensive amount 
of evidentiary matter, * * *”’ 


“The particulars of the charge are lengthy but 
unimportant here.’’ 


On page 4 there appears the statement: 


‘A ppellant’s complaint pieces together these pro- 
ceedings and incidents, plus the sending by the 
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Committee of two telegrams deseribed in the 
footnote.’’ 


That the Court likewise recognizes that the com- 
plaint is not a plain statement of the claim for relief 
appears from the language appearing on page 6 of 
the opinion: 

‘‘Our purpose is merely to point out that the al- 
leged circumstances of this case are too ambigu- 
ous and complex to warrant judgment on the 
complaint alone.’’ (Italics added.) 


That the complaint is not plain is demonstrated by 
the conclusion of the Court that the pleading states 
a claim for relief for damages for reprisal, punish- 
ment and oppression for the exercise of a constitu- 
tional right. The theory of the complaint as written 
was not based on the theory of the Court as to its 
sufficiency. 

The appellant in his complaint as written failed to 
state a claim for relief; the appellant in his brief 
failed to sustain a claim for relief; the appellant in 
his oral argument was unable to present a situation 
stating grounds for relief. 


This Court has created the claim for relief for the 
appellant. 


Appellant made no effort to amend his ‘‘ambiguous 
and complex’’ complaint. 


We respectfully submit on this phase, the appellees 
should not be called upon to answer this complaint; 
the charge is so ambiguous that the claim for relief 
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this Court found was not discernible either to the 
appellant or the appellees or to their counsel. 


CONCLUSION. 
Our petition is for a rehearing. We respectfully | 
request that the hearing be in bank. 


We respectfully submit that the Court was in error 
in reading into appellant’s complaint something that 
is not there and then sustaining its sufficiency. In 
stressing the motive of malice pleaded by appellant, 
the Court failed to apply the rule that malice in law 
does not exist where an act is lawfully done in a law-— 
ful manner. Further, a defendant should not be re- 
quired to answer a complaint on its face ‘‘ambiguous 
and complex’’. 


Fundamental and vital legal questions are involved 
in this appeal, none of which are even referred to 
in the opinion, much less discussed or decided: 

A. The right to petition the California Legislature 
is not one secured to appellant by the Constitution 
or laws of the United States. 


B. The judiciary has not the powet to inquire 
into the motives of the legislative branch of the gov- — 
ernment. 

We further urge: 

C. State legislatures are immune from civil lia- 
bility. 

The impact of the present opinion upon the Legis- 
lature of the State of California is obvious. The ques- 
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tions resolved in this case by this Court, as the opin- 
ion presently stands, can not help having a serious 
effect on the right of the people to elect representa- 
tives to execute the functions of their office without 
fear of prosecution, civil or criminal. 

The Court here has decided the motives prompting 
lawful acts of State Legislators acting as such may 
be inquired into by the Judiciary. The authorities 
seemed uniform to the contrary until this decision. 
We earnestly urge a re-examination of the entire 
appeal. 

Dated, San Francisco, California, 

July 28, 1950. 
HaRo.p C. FAULKNER, 
WILBUR FEF’. MATHEWSON, 
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FreD N. Howser, 
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